6. THE GASE FOR EQUALITY / JOHN BAWAS

Most af us Americans never signed a social contract. In fact, the only
people in the United States who have actually agreed to abide by the
Constitution (public officials aside) are naturalized citizens-—immigrants
who have taken an oath of allegiance as a condition of their citizenship.
'I'herestofusareneverrequired,orevenasked,togiveomconsent.
Sowhyareweob]igatedtoobeythe]aw?Andhnwmnwesaytbatour
government rests on the consent of the governed?

Jobn Locke says we’ve given tacit consent. Anyone who enjoys the
benefits of a government, even by traveling on the highway, implicitly
consents to the law, and is bound by it.! But tacit consent is a pale form
of the real thing, It is hard to see how just passing théough town is
morally akin to ratifying the Constitution,

Immanue] Kant appeals to hypothetical consent. A law is just if it
could have been agreed to by the public as.a whole. But this, too, is a
puzzling alternative to an actual social contract. How can a hypotheti-
cal agreement do the moral work of a real one?

John Rawls (1921—2002), an American political philosopher, offers
an illuminating answer to this quesﬁon..lnz'l Theory of Justice (1971), he
argues that the way to think about justice is to ask what principles we
would agree to in an initial situation of equality.?
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Rawls reasons as. follows: Suppose we gathered, just as we are, to
choosetheprinciplestogovemouroollecﬁve]ife—mwriteasodal
contract, What principles would we choose? We:would probably find it
difficult to agree. Different peaple would favor different principles,
reﬂecﬁngﬂ:eirvaﬁousinterests,rdoralandre]igiousbeliefs,andsodal
positions. Some people are rich and some are poor; some are powerful
andwe]lgonnected;othérs,lessso.Somearemembersofradal,eﬂmic,
or religious minorities; others, not, We might settle on a compromise.
But even the compromise would likely reflect the superior bargaining
powerofsomeoveroﬂmrs.Thereisnormontoassuniethatasodal
contract arrived at in this way would be a just arrangement.

Now consider a thought experiment: Suppose that when we gather
to chooseﬂieprinciples,wedon’tknowwhemwewillwindupin
societylmaginethatwechoosebebhda"—veilofignomncé”ﬂmttem—
porarilypreventsusﬁ'omknowinganythingaboutw:hoinparﬁcular
we are. We don’t know our class or gender, our race or ethnicity, our
political opinions or religious convictions. Nor do we know our advan-
tages and disadvantages—whether we are healthy or frail, highly edu-
catedorahig_h—schooldropout,borntoasupporﬁvefamﬂyorabmken
one, Ifno one knew any of these things, we would choose, in effect, from
anoﬁginalposiﬁonofequa]ity.Sincenoonewouldhaveamperiorbar—
gaining position, the principles we would agtee to would be just. .

This is Rawls’s idea of the social contract—a hypothetical agree-
ment in an original position of equality. Rawls invites us to ask what
principles we—as rational, self-interested persons—would choose if
we found ourselves in that position. He doemn’t assunte that we are all
moﬁvatedbyse]f—interestinrd]ife;onlythatwe set aside our moral
and religious convictions for purposes of the thought experiment.
What principles would we choose?

First of all, he reasons, we would not choose utilitarianism, Behind
ﬂleveilofignorance,mchofuswouldﬁlink,"Fora]lI]mow,Imight
windupbeingamemberofanoppressedminority.’Andnooﬁewould
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wanttoriskbeingﬂleChrisﬁanihrowntothe]ionsfortheplﬂsureof
the crowd. Nor would we choose a purely laissez-faire, libertarian
principle that would give people a right to keep all the money they
mademamarketeconomy“lmlghtwmdupbemgBﬂlGates each
person would reason, “but then again, I might turn out to be a home-
lessperson.SoI’dbettm‘avoidasystemﬂ:atcouldl&ve me destitute
and without help.

Rawls believes that two principles of justice would emerge from’

the hypothetical contract. The first provides equal basic liberties for all
citizens, such as freedom of speech and religion. This principle takes
priority over considerations of social utility and the general welfare.
The second principle concerns social and economic equality. Although
it does not require an equal distribution of income and wealth, it per-
mits only those social and economic inequalities that work to the ad-
vantage of the least well off members of society,

Philosophers argue about whether or not the parties to Rawls’s
hypotheﬁmlsocialconh'actwouldchoosetheprindpleshesaysﬂwy
would. In a moment, we’ll see why Rawls thinks these two principles
would be chosen. Butbeforeturningtotheprinciples, let’s take up a
prior question: Is Rawls’s thought experiment the right way to think
about justice? How can principles of justice possibly be derived from
an agreement that never actually took place?

To appreciate the moral force of Rawls’s hypothetical contract, it helps
tonotmeﬁmmorallnmtsofacumlcontracts We sometimes assume
that,whentwopeoplenmkeadml,ﬂletermsofthelragreemmtnmst
befair.Weassume,inoﬂmrwords,tbatconh*actsjustifythetermsihat
they produce. But they don’t—at least not on their own: Actual con-
mCUH'enotsdf—suﬂidentmoralins&uments.T‘hemmfactlbatyou
andlmakeadealisnotenoughtomakeitfair. Of any actual contract,
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it can always be asked, “Is it fair, what they agreed to?” To answer this
question, we can’t simply point to the agreement itself; we need some
independent standard of fairness.

Where could such a standard come from? Perhaps, you might
think, from a bigger, prior contract—a constitution, for example, But
constitutions are open to the same challenge as other agreements. The
fact that a constitution is ratified by the people does not prove that its
provisions are just, Consider the ULS. Constitution of 1787. Despite
its many virtues, it was marred by its acceptance of slavery, a defect
that persisted until after the Civil War. The fact that the Constitution
was agreed to—by the delegates in Philadelphia and then by the
states—was not enough to make it just.

It might be argued that this defect can be traced to a flaw in the
consent, African American slaves were not included in the Constitu-
tional Convention, nor were women, who didn’t win the right to vote
until more than a century later. It is certainly possible that a more rep-
resentative convention would have produced a more just constitution.
But that is a matter of speculation. No actual social contract or consti-
tutional convention, however representative, is guaranteed to produce
fair terms of social cooperation.

To those who believe that morality begins and ends with consent,
this may a jarring claim, But it is not all that controversial. We
oftenquesﬁonthefairnessoftliedmlspeoplemake.Andwearefamil—
iar with the contingencies that can lead to bad deals: one of the parties
may be a better negotiator, or have a stronger bargaining position, or
know more about the value of the things being exchanged. The famous
words of Don Corleone in The Godfather, “I'’m gonna make him an offer
he can’t refuse,” suggest (in extreme form) the pressure that hovers, to
some degree, over most negotiations.

To recognize that contracts do not confer fairness on the terms
they produce doem’t mean we should violate our agreements when-
ever we please. We may be obligated to fulfill even an unfair bargain, at
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least up to a point. Consent matters, even if it’s not all there is to jus-
tice. But it is less decisive than we sometimes think. We often confuse
the moral work of consent with other sources of obligation.

Suppose we make a deal: You will bring me a hundred lobsters, and
I will pay you $1,000. You harvest and deliver the lobsters, I eat them
andenjoythem,htrefusetopay.Yousaonweyouthemoney.Why,I
ask?You might point to our agreement, but you might also point to the
benefit I've enjoyed. You couldverywellsaythatlhaveanobligationto
repay the benefit that, thanks t6 you, I've enjoyed.

Now suppose we make the same deal, but this time, after you've
gonetotheworkofmhchingthelobstersandbringingﬂlmtomy
doorstep,lchangemymind.Idon’thtt.hemanerall.Yousﬁ]ltryto
collect: I say, “I don’t owe you anything. This time, I haven’t benefited.”
At this point, you might point to our agreement, but you might also
point to the hard work you've done to trap the lobsters while relying
on the expectation that I would buy them. You could say I'm obligated
to pay by virtue of the efforts you've made on my behalf.

Nawlet’sseeifwemnimagineamsewheretheob]igaﬁonrestson
consent alone—without the added moral weight of repaying a benefit
or compensating you for the work you did on my behalf. This time, we
make the same deal, but moments later, before you've spent any time
galhmnglobshers I call you back and say, “I've changed my mind. I
don’t want any lobsters.” Do I still owe you the $1,000? Do you say, “A
dealisadeel,"andinsistthatmyactofoonsentcrmtesanob]igaﬁon
even without any benefit or reliance? -

Legal thinkers have debated this question for a long time. Can con-
sent create an obligation on its own, or is some element of benefit or
reliance also required?® This debate tells us something about the mo-
ralityofconn'actsﬂ:atweo&enoverlbok:acmalconm:nnymoral
weight insofar as they realize two ideals—autonomy and reciprocity.

As voluntary acts, contracts express our autonomy; the obligations
theycreatemrryweightbemusetheyareself-imposed-—wetakethem
freely upon ourselves. As instruments of mutual benefit, contracts
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draw on the ideal of reciprocity; the obligation to fulfill them arises
from the obligation to repay others for the benefits they provide us:

In practice, these ideals—autonomy and reciprocity—are imper-
fectly realized. Some agreements, though voluntary, are not mutually
beneficial. And sometimes we can be obligated to repay a benefit sim-
ply on grounds of reciprocity, even in the absence of a contract. This
points to the moral limits of consent: In some cases, consent may not
be enough to create a morally binding obligation; in others, it may not
be necessary.

Consider two cases that show that consent alone is not enough: When

my two sons were young, they collected baseball cards and traded

them with each other. Theoldersonknewmoreaboutﬂleplayersand

the value of the cards. Hesomem.:oﬂ'eredhsyoungerbrothermdes

that were unfair—two utility infielders, say, for Ken Griffey, Jr. So I
instituted a rule that no trade was complete until [ had approved it.You

may think this was paternalistic, which it was. (That’s what paternal-

ism is for.) In circumstances like this one, voluntary exchanges can

clearly be unfair.

Some years ago, I read a newspaper article about a more extreme
case: An elderly widow in Chicago had a leaky toilet in her apartment.
She hired a contractor to fix it—for $50,000. She signed a contract
that required her to pay $25,000 as a down payment, and the remain-
der in instaliments. The scheme was discovered when she went to the
bank to withdraw the $25,000. The teller asked why she needed such
a large withdrawal, and the woman replied that she had to pay the
plumber. The teller contacted the police, who arrested the unscrupu-
lous contractor for fraud.*

All but the most ardent contractarians would concede that the
$50,000 toilet repair was egregiously unfair—despite the fact that two
willing parties agreed to it. This case illustrates two points about the
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moralﬁmimofcont'acts:ﬁrst,ﬂlefactofanagreementdoesnotguar-
antee the fairness of the agreement, Second, consent is not enough to
create a binding moral claim, Far from an instrument of mutual bene-
fit, this contract mocks the ideal of reciprocity. This explains, I think,
why few people would say that the elderlywomanwasmora]ly obliged
to pay the outrageous sum.

Itmightberep]iedihatﬁetoiletrepairwasnotawlyvoluntary
contact,butakindofexploitaﬁon,hwhichanlmsa'upulousplumber
tookadvamageofmelderlywomanwhodidn’tknowanybetter.ldm’t

'knowﬁledemﬂsofﬂlemse,butlet’sassumeforﬂles_aheofmgmnmtﬁnt
theplumberdidnotcoerceﬁlewnman,andthatshewasofsoundmind
(thoughillinformed about the price of plmbing) when she agreed to the
deal.Thefactﬂnttheagreementwasvoluntnrybynomeansensures
that it involves the exchange of equal or comparable benefits.

I've argued so far that consent is not a sufficient condition of moral
obligation; a lopsided deal may fall so far short of mutual benefit that
even its voluntary character can’t redeem it. I'd now like to offer a
further, more provocative claim: Consent is not a necessary condition
of moral obligation. If the mutual benefit is clear enough, the moral
claims of reciprocity may hold even without an act of consent.

mmmhmm_nlllsullmml-

The]dndofcaselhaveinmindonceconﬁ'onhedDavidHume,the
eighteenth-century Scottish moral philosopher. When he was young,
Hume wrote a scathing critique of Locke’s idea of a social contract, He
called it a “philosophical fiction which never had and never could have any
reality,’sand“uneofﬂlemostmysw'iousandincomprehensible opera-
ﬁonsthatpossiblybeimagined."Ymrslater,Hmnelndanexpeﬁence
that put to the test his rejection of consent as the basis of obligation.”
' HmneowuedahouseinEdinburgh.Herentedittolﬁsﬁ'iend]ames
Boswell, who in turn sublet it to 2 subtenant. The sabtenant decided
ﬂntthehouseneededsomerepairs. He hired a contractor to do the
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work, without consulting Hume. The contractor made the repairs and
sent the bill to Hume. Hume refused to pay on the grounds that he
hadn’t consented. He hadn’t hired the contractor. The case went to
court. The contractor acknowledged that Hume hadn’t consented. But
ﬂlehouseneededﬂlerepairs,andheperformedthem.

Hume thought this was a bad argument. The contractor’s claim was
simply “that the work was necessary to be done,” Hume told the court.
Butthisis“nogoodanswer,bemusebythesamerulehemaygotbrough
everyhouseinEdinburgh,anddowhatheﬂﬁnkspmpertobedone,
without the Jandlord’s consent . . . and give the same reason for what
he did, that the work was necessary and that the house was the better
of it.” But this, Hume maintained, was “a doctrine quite new and . . .
altogether untenable ™

When it came to his house repairs, Hume didn’t like a purely benefit-
based theory of obligation. But his defense failed, and the court ordered
him to pay.

The idea that an obligation to repay a benefit can arise without con-
sent is morally plausible in the case of Hume’s house. But it can easily
slide into high-pressure sales tactics and other abuses. In the 1980s and
early *90s, “squeegee men” became an intimidating presence on New
York City streets. Equipped with a squeegee and a bucket of water,
ﬂleywoulddescmduponamrstoppedataredlight,washﬂlewind-
shield (often without asking the driver’s permission), and then ask for
payment. They operated on the benefit-based theory of obligation in-
voked by Hume’s contractor. But in the absence of consent, the line
between performing a service and panhandling often blurred. Mayor
Rudolph Giuliani decided to crack down on the squeegee men and
ordered the police to arrest them.®

Bousfit or Consont? Sam’s Mebils Ante Ropair

Here is another example of the confusion that can arise when the consent-
based and benefit-based aspects of obligation are not clearly distin-
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guished. Many years ago, when I was a graduate student, I drove across
the country with some friends, We stopped at a rest stop in Ham-
mond; Indiana, and went into a convenience store. When we returned
to our car, it wouldn’t start. None of us knew much about car repair.
As we wondered what to do, a van pulled up beside us. On the side
was a sign that said, “Sam’s Mobile Repair Van.” Out of the van came
a man, presumably Sam.

He approached us and asked if he could help. “Here’s how I work”
he explained. “1 charge fifty dollars an hour. If I fix your car in five min-
utes, you will owe me fifty dollars. If I work on your car for an hour
andcan’tﬁxit,youwi]lsﬁ]]owemeﬁftydo]]m;s.”

“What are the odds you’ll be able to fix the car?” I asked. He didn’t
answer me directly, but starting poking around under the steering col-
umn. I was unsure what to do. I looked to my friends to see what they
thought. After a short time, the man emerged from under the steering
column and said, “Well, there’s nothing wrong with the ignition sys-
tem, but you still have forty-five minutes left. Do you want me to look
under the hood?”

“Wait a minute,” I said. “I haven’t hired you. We haven’t made any
agreement.” The man became very angry and said, “Do you mean to
say that if I had fixed your car just now while I was looking under the
steering column you wouldn’t have paid me?”

1 said, “That’s a different question.”

I didn’t go into the distinction between consent-based and benefit-
based obligations. Somehow I don’t think it would have helped. But the
contretemps with Sam the repairman highlights a common confusion
about consent. Sam believed that if he had fixed my car while he was

poking around, I would have owed him the fifty dollars, I agree. But the’

reahonlwuuldhaveowedhimthemoneyisthathewmﬂdhavepa—

formed a benefit—namely, fixing my car. He inferred that, because I -

“would have owed him, I must (i_mp]idﬂy)havéagreedtohirehim. But
this inference is a mistake, It wrongly assumes that wherever there is
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an obligation, there must have been an agreement—some act of con-
sent. It overlooks the possibility that obligation can arise without con-
sent. If Sam had fixed my car, 1 would have owed him in the name of
reciprocity. Siraply thanking him and driving off would have been un-
fair. But this doesn’t imply that I had hired him.

When I tell this storyto my students, most agree that, under the
circumstances, I didn’t owe Sam ‘the fifty dollars. But many hold this
view for reasons different from mine. They argue that, since I didn’t
explicitly hire Sam, I owed him nothing—and would have owed him
nothing even if he had fixed my car. Any payment would have been an
act of generosity—a gratuity, not a duty. So they come to my defense,
not by embracing my expansive view of obligation, but by asserting a
stringent view of consent.

Despite our tendency to read consent into every moral claim, it is
hard to make sense of our moral lives without acknowledging the in-
dependent weight of reciprocity. Consider 2 marriage contract. Sup-
pose I discover, after twenty years of faithfulness on my part, that my
wife has been seeing another man. I would have two different grounds
for moral outrage. One invokes consent: “But we had an agreement.
You made a vow. You broke your promise.” The second would invoke
reciprocity: “But I've been so faithful for my part. Surely I deserve bet-
ter than this. This is no way to repay my loyalty.” And so on. The second
complaint makes no reference-to consent, and does not require it. It
wouldbemorallyplausibleevenifweneverexchangedmﬁ;ritalvuws,

but lived together as partners for all those years,

What do these various misadventures tell us about the morality of con-
tracts? Contracts derive their moral force from two different ideals,
autonomy and reciprocity. But most actual contracts fall short of these

ideals. If 'm up against someone with a superior bargaining posi-
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tion, my agreement may not be wholly voluntary, but pressured or, in
the extreme case, coerced. If 'm negotiating with someone with
greaterknowledgeofthethingsweareexchanging,thcdealmaynot
be mutually beneficial. In the extreme case, | may be defrauded or
deceived.

In real life, persons are situated differently. This means that differ-
encesinbugainingpowerandknowledgearealwayspossible.Andas
longasthisistrue,thefactofanagreementdoesnot,byitse]f,guaran-
tee the fairness of an agreement, This is why actual contracts are not
self-sufficient moral instruments. It always makes sense to ask, “But is
it fair, what they have agreed to?”

Butimagineaoonmctamongparﬁeswhowereequalinpowerand
knowledge, rather than unequal; who were identically situated, not
differently situated. And imagine that the object of this contract was
not plumbing or any ordinary deal, but the principles to govern our
livestogeﬂler,wassignomrightsandduﬁesasdﬁzens.Aconmt—like
this, among parties like these, would leave no room for coercion or
deception or other unfair advantages. Its terms would be just, what-
evertheywere,byvn-meofthelragreemtalone

If you can imagine a contract like this, youhavea:nvedatRawls'
ideaofahypothetlmlagreementmanmmalmtuauonofequa]n)n'lfhg
veil of ignorance ensures the equality of power and knowledge that
the original position requires. By ensuring that no one knows his or
herplaoeinsodety,hisstmngthsorweaknesses his values or ends, the

veﬂoflgnoranceensuresthatnoonemntakeadvantage even unwit--

tingly, of a favorable bargaining position.

Ifaknowledgeofparﬁcularsisallowed,thentheoutcomeisbiasedby
arbcitraryconﬁngencies...lftheoﬁginalposiﬁonistoyieldagree-
ments that are just, the parties must be fairly situated and treated
equally as moral persons. The arbitrariness of the world must be cor-
rected for by adjusting the circumstances of the initial contract
situation. '
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T]:eironyisthatahypotbetialagreementbebindaveilofigno-
rance is not a pale form of an actual contract and so a morally weaker
thing;it’sapureformofanactpalcontract,andsoamm'aﬂymore
powerful thing,

Suppose Rawls is right: The way to think about justice is to ask what
pﬁndpleswewouldchoosehanoﬁg:inalposiﬁonofequa]ity, behind
aveilofignoranoe.Whatprhmipleswouldanerge?

According to Rawls, we wouldn’t choose utilitarianism. Behind
theveilofignomoe,_wedon’tknowwherewe“ﬁ]lwindupinsociety,
but we do know that we will want to pursue our ends and be treated
with respect. In case we turn out to be a member of an ethnic or reli-
gious minority, we don’t want to be oppressed, even if this gives plea-
sure to the majority. Once the veil of ignorance rises and real life
begins, we don’t want to find ourselves as victims of religious persecu-
ﬁonorradaldisminﬁnaﬁon.lnordertopmtectagaimtthesedangers,
we would reject utilitarianism and agree to a principle of equal basic
Hbetﬁesfora]lciﬁzens,hmludingtheﬁghtto]ibertyofconscienoe
andﬁ'eedomofthought.Andwéwouldinsistthatﬂaispripcipleﬂke
pﬁoﬂtyoverattempmtomaﬁmizeth@generalwelﬂlre.Wewouldnot
sacdﬁceourﬁmdamentnlrighmand]iberﬁesforsodalandéconomic
benefits.

What principle would we choose to govern social and economic
inequa]iﬁes?Toguardagainstﬂleriskofﬁndingowselvesina'uahing
pwerty,wemightatﬁrstthopghtfavoranequaldisu-ibuﬁonofincome
andweelth.Butthenitwouldoocurmusﬂlatwecoulddobetter,even
for those on the bottom. Suppose that by permitting certain inequali-
ties, such as higher pay for doctors than for bus drivers, we could im-
prove the situation ofthose’whohavetheleast—byincrpasingaccess
tohalﬂlmrefor&epoor.Aﬂawingforﬂ:ispossibﬂity,wewould
adoptwhatRawlsmﬂs'ﬁ:hediﬂ'erenceprinciple’:bnlyﬂmsesocialand
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eoonomicihequa]iﬁesm‘epermittedﬂntworktothebeneﬁtofthe
least advantaged members of society.
Exactlyhowegalitarianisﬂlediﬂ'erencepﬁnciple? It’s bard to say,
bemuseﬂ:eeﬁ'ectofpaydiﬁ'erencesdependsonsoqialandeconomic
circumstances. Suppose higher pay for doctors led to more and better
medicalmreinimpoverishedrunlams.lnthatmse,thewagediﬂ'er-
ence could be consistent with Rawls’s principle. But suppose paying
doctorsmorehadnoimpactonhealthservicesinAppalacbia,andsim-
Ply produced more cosmetic surgeons in Beverly Hills. In that case, the
wagediﬂ'erenoewou]dbehardtojusﬁfyﬁ'omRawls'spointofviem
Whataboutthebig&rningsofMichael]ordanorthevastfoi'ume
of Bill Gates?Couldtheseinequaliﬁesbeconsistentwithmediﬂ'erence
principle? Of course, Rawls’s theory is not meant to assess the fairness
of this or that person’s salary; it is concerned with the basic structure
of society, and the way it allocates rights and duties, income and wealth,
power and opportunities. For Rawls, the question to ask is whether
Gates's wealth arose as part of a system that, taken as a whole, works
tothebeneﬁtoftheleastwelloﬂ'.Forexample,wasitmbjecttoa
progresaivetaxsystemtbattaxediherichtnprovideforthehealth,
education, and welfare of the poor? If so, and if this system made the

poorbetteroﬂ'ﬂlanﬂ:eywoddhavebeenunderamorestﬁcﬂyequal_

arrangement, then such inequalities could be consistent with the dif.
ference principle.
Some people quesﬁonwhethertheparﬁestotheoﬁgimlposiﬁon

would choose the difference principle. How does Rawls know that, - -
behind the veil of ignorance, people wouldn’t be gamblers, willing to

taketheirchancesonahighlyunequalsocietyinhopesoflandingon
top?MaybesomewouldevenoPtforafeudalsodety,wiﬂingtorisk
beingalandlessserfinthehopesofbeinga]dng. '

Rawls doesn’t believe that people choosing principles to govern
theirﬁmdamenml]ifeprospectsmuldtakesuchchances.llnlessthey
knewthemselvestobeloversofrisk(aqua]ityblockedfmmvicwby
the veil of ignorance), péople would not make rigky bets at high stakes.
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But Rawls’s case for the difference principle doesn’t rest entirely on
the assumption that people in the original position would be risk
averse. Underlying the device of the veil of ignorance is a moral ;u'gu—
ment that can be presented independent of the thought experiment,
Its main idea is that the distribu'tionofincomeandopportunityshould
notbebasedonfacbrsthatmarbitmyfromamoralpointofvim

Rawlspresentsthisargumentbycomparingsevemlrivalﬂléoriesof
justice, beginning with feudal aristocracy. These days, no one defends
thejusﬁneoffeudalaﬁstocmciesormbesyMs.Thesesyxhemsm
unfair, Rawls observes, because they distribute income, wealth, op-
portunity,andpoweraccordingtotheaccidmtofbirdl.lfyouare
bornintnr_;obility,youhaverightsandpowarsdeniedﬂmsebominto
serfdom. Butﬂledrcumstancesofyourbirtharenodoingofyours.So
it’sm1justtomakeyour-lifeprospectsdependonﬂ1isalbitaryfact.

Market societies remedy this arbitrariness, at least to some degree.
Theyopenmreerstotbosewiﬂntherequisitemlentsandprovide
equa]itybeforeﬂ:elaw.Ciﬁzensareassm-edequalbasicliberﬁm,and
ﬂledisu‘ilmﬁonofincomeandwmlﬂaisdebm'minedbyﬂ]eﬁ'eemket.
Thissystmn——eﬁee'marketwiﬂaformaleqﬁ]ityofopporhmity—
corresponds to the libertarian theory of justice. It represents an im-
provement over feudal and caste societies, since it rejects fixed hierarchies
of birth. Legally, it allows everyone to strive and to compete. In prac-
tice, however, opportunities may be far from equal. :

Those who have supportive families and a good education have ob-
viousadvanmgesoverthosewhodonot.A]lowingeveryonetoenter
themceisagoodthing.Butiﬁbenmnersstm-tﬁ'omdiﬁ'erentstarﬁng
points, the race is hardly fair. That is why, Rawls argues, the distribu-
tion of income and wealth that results from a free market with formal
equality of opportunity cannot be considered just. The most obvious
injustice of the libertarian system “is that it permits distributive shares
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to be improperly influenced by these factors so arbitrary from a moral
point of view™!! :

One way of remedying this unfairness is to correct for social and
economic disadvantage. A fair meritocracy attempts to do so by géing
beyond merely formal equality of opportunity. k removes obstacles to
achievement by providing equal educational opportunities, so that
those from poor families can compete on an equal basis with those
from more privileged backgrounds, It institutes Head Start programs,
childhood nutrition and health care programs, education and job train-
ing programs—whatever is needed to bring everyone, regardless of
class or family background, to the same starting point. According to
the meritocratic conception, the distribution of income and wealth
that results from a free market is just, but only if everyone has the same
opportunity to develop his or her talents. Only if everyone begins at
the same starting line can it be said that the winners of the race deserve

Rawls believes that the meritocratic conception corrects for cer-
tain morally arbitrary advantages, but still falls short of justice. For,
evenifyoumanagetobringeveryoneuptoﬂ:eesmrﬁngpoint,it
is more or less predictable who will win the race—the fastest runners.
Butbeingafastrlmnerisnotwhollymyowndoing.Itismora]lyconn
ﬁngmtinthesamewayﬂmtcdmingﬁmnanaﬂluentfamﬂyisconﬁn—
gent. “Even if it works to perfection in eliminating the influence of
social contingencies,” Rawls writes, the meritocratic system “still per-
mits the distribution of wealth and income to be determined by the
natural distribution of abilities and talents*!?

If Rawls is right, even a free market operating in a society with
equal educational opportunities does not produce a just distribution of
income and wealth. The reason: “Distributive shares are decided by the
outcome of the natural lottery; and this outcome is arbitrary from a
moral perspective. There is no mare reason to permit the distribution
of income and wealth to be settled by the distribution of natural assets
than by historical and social fortune 3
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Rawls concludes that the meritocratic conception of justice is
flawed for the same reason (though to a lesser degree) as the libertarian
conception; both base distributive shares on factors that are morally
arbitrary. “Once we are troubled by the influence of either sodial con-
tingencies or natural chance on the determination of the distributive
shares,wearebomd,onreﬂecﬁon,wbebotheredbytheh)ﬂuenceof
ﬂmoﬂ:enﬁnmamomlstnndpointthetwoseemequallyarbiﬂm'y.”“

Once we notice the moral arbitrariness that taints both libertarian
and the meritocratic theories of justice, Rawls argues, we can’t be'sat-
isfied short of a more egalitarian conception. But what could this con-
ception be? It is one thing to remedy unequal educational opportunities,
but quite another to remedy unequal native endowments. If we are
bothered by the fact that some runners are faster than others, don’t we
have to make the gifted runners wear lead shoes? Some critics of égal-
itarianism believe that the only alternative to a meritocratic market
society is a leveling equality that imposes handicaps on the talented.

“Harrison Bergeron,”a short story by Kurt Vonnegut, Jr., plays out this
worry as dystopian science fiction. “The year was 2081, the story be-
gins, “and everybody was finally equal . . .Nobodywassrﬁarterth'an
anybody else. Nobody was better locking than anybody else. Nobody
was stronger or quicker than anybody else.” This thoroughgoing equal-
ity was enforced by agents of the United States Handicapper General.
Citizens of above average intelligence were required to wear mental
handimpndiosiniheirears.ﬁvm-ytwentysecondsorso,agovern—
menttransmitherwouﬂsendoutasbarpnoisetopreventthem“&om
taking unfair advantage of their brains.”'*

Harrison Bergeron, age fourteen, is unusually smart, handsome,
and gifted, and so has to be fitted with heavier handicaps than most.
Instead of the little ear radio, “he wore a tremendous pair of earphones,
and spectacles with thick wavy lenses.” To disguise his good looks,
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Han'isonisreqlﬁredtowaar“aredrubberba]lforanose,keephis
eyebrows shaved off, and cover his even white teeth with black caps at
snaggle-tooth random.” And to offset his physical strength, he has to
walk around wearing heavy scrap metal. “In the race of life, Harrison
carried three lndred pounds.™'

One- day, Harrison sheds his handicaps in an act of heroic defiance
against the ega]itm'iantyranny.lwon’tspoﬂthestoqbyreveh]ingthe
conclusion. It should already be clear how Vonnegut’s story makes vivid
a familiar complaint against egalitarian theories of justice. .

Rawls’s theory of justice, however, is not open to that objection. He
shows that a leveling equality is not the only alternative to a merito-
cratic market society. Rawls’s alternative, which he calls the difference
principle, corrects for the unequal distribution of talents and endow-
ments without handicapping the talented. How? Encourage the gifted
todevelopandexerdseﬂleirn_alents,butwiﬂltheundersmndingﬂmt
the rewards these talents reap inﬂlemarketbelongmﬂlecommunity
as a whole. Don’t handicap the best runners; let them run and do their
best, Simplyadnmwledgeinadvanceﬂmtthewinningsdon’tbelongto
them alone, but should be shared with those who lack similar gifts.

Although the difference principle does not require an equal distri-

bution of income and wealth, its lmderljing idea expresses a powerful,

even inspiring vision ofequa]ity:

Thediﬂ'erencepﬁndplerepruents,heﬂect,anagmementhoreguﬂ
thedisu'ﬂmtionofnatmnlm]entsaaacommmassetandtoshm'ehlthe_
benefits of this distribution whatever it turns out to be. Those who
havebeenfamdbynature,whoevertheym,maygainfromthdr
good fortune only on terms that improve the situation of those who
have lost out. The naturally advantaged are not to gain merely be-
musetheyaremnregifted,butonlytomverlhecostsofu-ainingand
educaﬁonandforusingtheirendowmmtsinwaystbathelptbeleu
fortunate as well. Noonedeserveshisgreatermﬁn‘alcapacitynor
merits amore favorable starting place in society. But it does not follow

Ol Rois e

ﬂ:atoneahmﬂde]iminatetheuedisﬁncﬁom.ﬁmiuanoﬂ:ﬂ'wayto
dealwiﬂlthﬂn.Thebasicsh'uctureofsocietymnbearnngedsoﬂnt
these cantingencies work for the good of the least fortunate.””

Consider, then, four rival theories of distribution justice:

1. Feudal or caste system: fixed hierarchy based on birth.

2. Libertarian: free market with formal equality of opportunity.
3. Meritocratic: free market with fair equality of opportunity.
4. Egalitarian: Rawls’s difference principle.

Rawls argues that each of the first three theories bases distributive
sharesonfactorsﬂmtarearbiharyﬁ'omamodpointofﬁew——
whetheraccidentofbirth,orsocinlandeconomicmdvantage,ornam-

al talents and abilities. Only the difference principle avoids basing the

distribution of income and wealth on these contingencies,

Although the argument from moral arbitrariness does not rely on
the argument from the original position, it is similar in this respect:
Both maintain that, in thinking about justice, we should abstract from,
or set aside, contingent facts about persons and their social positions.

Objection 1: Incentives

Rawls’s case for the difference principle invites two main objections.
First, what about incentives? If the talented can benefit from their tal-
ents only on térms that help the least well off, what if they decide to
work less, ornottodeveloptheirskillsinthcﬁrstplqce? If tax rates are
high or pay differentials small, won’t talented people who might have
been surgeons go into less demanding lines of work? Won't Michael
Jordan work less hard on his jump shot, or retire sooner than he other-
wise might?

Rawls’s reply-is that the difference principle permits income in-
equalities for the sake of incentives, provided the incentives are needed
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to improve the lot of the least advantaged. PayingCEOsmoreor cut-
ﬁngtaxesonﬂlewealthysimplytoincreaseﬁegmssdomesticprod-
uctwouldnotbeenough. Butiftheincentivesgenemteeconomic
growdaﬂ:atmakesﬂloseatthebottombetteroﬂ'ﬂmntheywoﬁldbe
with a more equal arrangement, then the difference principle permits
them

Itisimpormnttonoﬁceihata]lowingwagediﬂ'erencesforﬂ:esake
ofincenﬁvesisdiﬂ’emntﬁ'omsayingﬂ:atthesuccessﬁﬂhaveapﬁvi—
legedmoralclajmtothehﬁtsoftbeirlabor.IfRawlsisright,inoome
inequahﬁaémjuxtonlyinsofm-astheycaﬂfortheﬂ'ortstbatulﬁmately
helpthedisadvantaged,notbemme CEOs or sports stars deserve to
malnemoremoneyﬂ:anfactoryworkers.

Objection 2: Effort

This brings us to a second, more challenging objection to Rawls’s the-
ory of justice: What about effort? Rawlsrejectsthemeritocraﬁctheory
of justice on the grounds that people’s natural talents are not their own
doing.Butwhatabmltthehardworkpeopledevotetomﬂﬁvaﬁngﬂleir
talents? Bill Gates worked long and hard to develop Microsoft. Michael
Jordan put in endless hours honing his basketball skills. Notwithstand-
ing their talents and gifts, don’t they deserve the rewards their efforts
bring?

Ravwls replies that even effort may be the product of a favorable
@bﬂngmg;‘Eventhewﬂ]ingnesstomaheane&’ort,m_u-y,andsom
'bedeServingin&eordimrysenseisitselfdependentuponhappyfam—
ily and social circumstances."’l.ilneoﬂxerﬁctorsinoursuccess, effort
isinﬂgmcedbycmﬁngmdesﬁ)rwhiuhwedaimmmedit‘ltseems
clmthatﬂleeﬂ'ortapersoniswﬂ]ingtomakeisinﬂumcedbyhismhnal
abiliﬁesandsldﬂsandd:ealtm-naﬁvesopenmhim.mebettamdowed
aremore]il:ely,o1:l:erl:]1ingsequal,tostl'iveconscienﬁously..."19

When my students encounter _Rawls’s argument about effort; Inany
strenucusly pbject.They argue that their achievements, including their
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admission to Harvard, reﬂectiheirownhardwork, not morally arbi-
traryfactorsbeyondﬂleirconh'ol.Manyviewwiﬂlsuspicionanythe-
oryofjusﬁuethatsuggestswedon’tmorallydeserveﬂlerewardsour
eﬂ'ortsbring.

After we debate Rawls’s claim about effort, I conduct an unscien-
ﬁﬁcsmey.Ipointoutﬂ:atpsychologistsmyﬂ:atbirthordm'hasaninﬂu-
ﬁ:ceoneﬂ'ortand@vmg—mmbaslhe%rtﬂ:emdmmmm
with getting into Harvard. The ﬁrst~bornreported1yhave_ash'onger
Wor]:eﬂlic,mal:emoremoney,andachievemnreconvenﬁonalsumess
ﬁmﬁdryomgaﬁbﬁngs.ﬂesestudiesaremnuuversial,andldon’t
knowifﬂ:eh-ﬁndingsm'eu'ue.Butjl_lstforﬂleﬁmofit,Iaskmysmdents
howmanym-eﬁrstinbirﬂ:mder.About%ms'Opementraiseﬂ:eh;
hands.TheresulthasbeenihesmneeveryﬁmeIhavetnken&lepoﬂ.

Noonec]aimsthatbeingﬁrstinbirthorderisoﬁe’sowndoing.lf
someﬁlingasmorallyarbitraryasbirthordercaninﬂuenoeomtm-
dencymworkhm-dandsuiveconsdenﬁously,ﬂ:enRawlsmayhavea
point. Even effort can’t be the basis of moral desert.

Thec]aimﬂmtpeopledeservetherewardsthatcomeﬁ-omeﬂ'ort
andhal'dworkisquesﬁonablcforaﬁzrﬂierreason: although propo-
nents of meritocracy often invoke the virtues of effort, they don’t
reaﬂybelieyeﬂlateﬁ'mtaloneshouldbethcbasi_sofincomeandwealih.
Consider two construction workers. One is strong and brawny, and
canbuildfourwallsinadaywiﬂnoutbreakingasweat.ﬂeoﬁleris
weakandscrawny,andmn’tmrrymorethantwobricksataﬁme.Al—
ﬁoughhewo:hvexyhmd,ittakeshimawaektodowhathismuscu-
lar co-worker achieves, more orlesseﬂ’orﬂessly,inaday. No defender
ofmcﬁtocracywouldsayﬂ)eweakbut_harc_lwor]dngworherdeserves
tobepaidmore,invirtueofhissupm'iorcﬂ'ort,thanthestrongone.

Or consider Michael Jordan, It’s true, he practiced hard. But some
lesserbashetballphyerspracﬁgeevenharder.Noonewouldsaythey
deserveabigerconhactthan]ordan’sasarewardfbraﬂﬂ)ehom
they put in. So, despite the talk about effort, it’s really contribution, or
achievement, that the meritocrat believes is worthy of reward. Whether
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ornotomvmrkeﬂ:icisomowndoing,ourcontribuﬁondepends,at
least in part, on natural talents for which we can claim no credit.

If Rawls’s argument about the moral arbitrariness of talents is right, it
leads to a surprising conclusion: Distributive justice is not a matter of
rewarding moral desert.

Hemmgnizesﬂlatthiscondusionisatoddswithmn'ordinhryway
oflbhkingaboutjusﬁce:"l'hereisatmdencyformmmonsen_setosup—
pose that income and wealth, and the good things in life generally, should
be distributed according to moral desert, Justice is happiness according
to virtue . . . Now justice as fairness rejects this conception™°

Rawls undermines the meritocratic view by calling into question
its basic premise, namely, that once we remove social and economic
barriers to success, people can be said to deserve the rewards their
talents bring:

We do not deserve our place in the distribution of native endowments, -
deserve the superior character than enables us to make the effort to
cultivate our abilities is also problematic; for such character depends'in
which can claim no credit, The notion of desert does not apply here.2!

If distributive justice is not about rewarding moral desert, does this
mean that people who work hard and play by the rules have no daim
whatsoeverontherewmdstheygetfortheireﬁ'orm?No,notexactly.
Here Rawls makes an important but subtle distinction—between
moral desert and what he calls “entitlements to legitimate expecta-
tions.” The difference is this: Unlike a desert claim, an entitlement can
arise only once certain rules of the game are in place. It can’t tell us
how to set up the rules in the first place.
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The conflict between moral desert and entitlements underlies
many of our most heated debates about justice: Some say that increas-
ingtnxratesonthewealﬂ:ydeprivex'themofsomethingtheymom]ly
deserve;ofﬁmtconxideﬁngracialandethnicdivemityasafacﬁorin
college admissions deprives applicants with high SAT scores of an ad-
vantage they morally deserve. Others say no—people don’t morally
deserve these advantages; we first have to decide what the rules of the
game (the tax rates, the admissions criteria) should be. Only then can
we say who is entitled to what.

Considerﬂ:ediﬁ'erencebetweenagameofchanoeandagameof
skill, Suppose I play the state lottery. If my number comes up, I am
entitled to my winnings. But I can’t say that I deserved to win, because
alotteryisagameofchance.Mywinningorlosinghasnotbingmdo
with my virtue or skill in playing the game. :

Now imagine the Boston Red Sox winning the World Series. Hav-
ing done so,ﬂaeyareentiﬂedtoﬂletrophy.Whetherornotd:eyde-
servedtowinwou]dbeaﬁlrthm'quesﬁon.'l'heaﬂswerwoulddepend
onhowtheyplayedthegame.Didtheywinbyaﬂuke(abadmllbythe
umpire at a decisive moment, for example) or because they actually
played better than their opponents, displaying the excellences and vir-
tues (good pitching, timely hitting, sparkling defense, etc.) that define
baseball at its best?

With a game of skill, unlike a game of chance, there can be a differ-
enoebetweenwhoisentitledtothewinningsandwhodeservedto
win.T]:isisbemusegamesofskillrewardtheexerciseanddisplayof
certain virtues.

Rawls argues that distributive justice is not about rewarding virtue or
moral desert. Instead, it’s about meeting the legitimate expectations that
ariseonneﬂ)erulesofﬂlcgam_eaminplace.Onceﬂleprindplesofjus-
ﬁcesetﬂ:etermsofsocialcooperaﬁon,peoplement_iﬂ_edtolbebene-
ﬁtsdleymrnunderiherul&s.Butifthemxsystemrequirestbcmtohand
over some portion of their income to help the disadvantaged, they can’t
complain that this deprives them of something they morally deserve.
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A just scheme, then, answers to what men are entitled to; it satisfies
their legitimate expectations as founded upon social institutions. But
what they are entitled to is not proportional to nor dependent upon
structure of society . . . do not mention moral desert, and there is no
tendency for distributive shares to correspond to it.*?

Rawls rejects moral desert as the basis for distributive justice on
two grounds. First, as we’ve already seen, my having the talents that
enablemetooompetemomsuooe_ssfullythanothersisnot&xtimlymy
own doing. But a second contingency is equally decisive: the qualities
that a society happens to value at any given time also morally arbitrary.
Even if | had sole, unproblematic claim to my talents, it would still be
the case that the rewards these talents reap will depend on the contin-
gencies of supply and demand. In medieval Tuscany, fresco painters
were highly valued; in twenty-first-century California, computer pro-
grammersare,andsoon.Wheﬂlm'mysHﬂsyie]dalotoraliﬁledépends
on what the society happens to want, What counts as contributing de-
pends on the qualities a given society happens to prize.

Consider these wage differentials:

* The average schoolteacher in the United States makes about
$43,000 per year. David Letterman, the late-night talk show host,
earns $31 million a year.

* John Roberts, chief justice of the UL.S. Supreme Court, is paid
$217,400 a year. Judge Judy, who has a reality television show,
makes $25 million a year.

Are these pay differentials fair? The answer, for Rawls, would de-
pend on whether they arosc within a system of taxation and redistribu-
tion that worked to the benefit of the least well off. If so, Letterman
and Judge Judy would be entitled to their earnings. But it can’t be said
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that Judge Judy deserves to make one hundred times more than Chief
Justice Roberts, or that Letterman deserves to make seven hundred
times as much as a schoolteacher, The fact that they happen to live in a
society that lavishes huge sums on television stars is their good luck,
not something they deserve.

The successful often overlook this contingent aspect of their suc-
cess. Many of us are fortunate to possess, at least in some measure, the
qualities our society happens to prize. In a capitalist society, it helps to
have entrepreneurial drive. In a bureaucratic society, it helps to get on
easily and smoothly with superiors. In a mass democratic society, it
helpstolookgoodontelevision,andtospéakinshort,superﬁcial
sound bites, In a litigious sodiety, it helps to go to law school, and to
have the logical and reasoning ekills that will allow you to score well on
the LSATSs.

That our society values these things is not our doing. Suppose that
we, with our talents, inhabited not a technologically advanced, highly
litigious society like ours, but a hunting society, or a warrior society, or
a society that conferred its highest rewards and prestige on those who
displayed physical strength, or religious piety. What would become of
our talents then? Clearly, they wouldn’t get us very far. And no doubt
some of us would develop others. But would we be less worthy or less
virtuous than we are now?

Rawls’s answer is no. We might receive less, and properly so. But
while we would be entitled to less, we would be no less worthy, no less
deserving than others. The same is true of those in our society who
lack prestigious positions, and who possess fewer of the talents that
our society happens to reward.

So, while we are entitled to the benefits that the rules of the game
promise for the exercise of our talents, it is a mistake and a conceit to
suppose that we deserve in the first place a society that values the qual-
ities we have in abundance,

Woody Allen makes-a similar point in his movie Stardust Memories.
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Allen,plaﬁnghchmcterakintohimself,acelebritycomediannmned those who grow up in wealthy families and attend elite schools have an
Sandy,meetsupwiﬂ:l]erry,aﬁ'itmdﬁ'omhisoldneighborhoodwhois mfairadvantageoverﬂaoseﬁ-omlessprivﬂegedbackgrounds.Healso
chagn'nédatbeingamxidriver. concededﬁmtﬂlosewho,throughno'doingofﬂleirown,inhm'ittaL
_ ents'andgiﬂ:haveanun&h-advantagéoverothers.Un]iheRawls,
SMmN: So what are you doing? What are you up to? however, Friedman insisted that we should not try to remedy this un-
I You know what I do? I drive a cab. fairness. Instead, we should learn to live with it, and enjoy the benefits
sam Well, you look good. You— There’s nothing wrong with. that. it brings:
1% Yeah. But look at me compared to you . . .
ﬂ.lWhatdoyouwantmetosay?Iwasthekidintheneighbor— Life is not fair. It is tempting to believe that government can rectify
hoodwhotoldthejokes,right? Whatmhasspawned.Butitisa]soimportanttorecognizehow
. Yeah. ’ much we benefit from the very unfairness we deplore. There’s noth-
IIIlSo,so-—we,'youknovgwe]iveina—inasodetythatputsa ingfair...aboutMuhammadA]i’shavin.gbeenbomwithﬂ:esldll
bigvaluepnjolres,ymlknow?lfyouthinkofitthisway——{cleming ﬂmtmadehimagreatﬁghter. - . It is certainly not fair that Muham-
histbroat)iflhadbeenanApacheIndian,thoseguysdidn’tneed madA]iahnuldbeabletoearnmﬂ]ionsofdoﬂarsinonenight. But
comediansatall,right?SoI’dbe out of work, - wouldn’t ithavebeenevenmoreunfairtoﬂ:epeoplewhoenjoyed
Xy So? Oh, come on, that doesn’t help me fee! any better. 23 watching him if, in the pursuit of some abstract ideal of equality, Mu-
. hammadAlihndnotbeenpermittedtoearnmoreforoncnight’s
'Ihetaxidriverwasnotmovedbythecomedian’sriﬂ'onthemoral ﬁght___thanthglowestmmunﬂ:etotempolemuldgetforadﬂy's
arbitraﬁnessoffameandfortune.Viewingbismeagerlotasamatterof unskilled work on the docks??*
bad luck didn’t lessen the sting, Perhaps that’s because, in a2 merito-
cratic society, most people think that worldly success reflects what we In A Theoty of Justice, Rawls rejects the counsel of complacence that
deserve; the ideaisnetmymdislodge.%ether distributive justice. ) Friedman’s view reflects. In a stirring passage, Rawls states a familiar
mbedetachedaltogetherﬁ‘ommoraldesertisaquestionwaexplore u-uﬂ;thatweoﬂ;enforget;ﬁewaythingsuedoesnotdetermineﬂle
in the pages to come, way they ought to be. '
Is Lifs Batalr? Weshmlldrejecttheoomenﬁonﬂnttheordeﬁngofinsﬁmﬁonsis
always defective because the distribution of natural talents and the
InI980,asRona]dnganranforpresidgnt,ﬂleeconomistMﬂtnn contingencies of social circumstance are unjust, and this injustice
Fnedmanpubhshedabes‘md]mgbook, co-authored with his wife, Rose, mustinevitablymrryuveri:ohumanarmngements. Occasionally this
called Free to Choose. It was a-spirited, unapologetic defense of the free- reflection is offered as an excuse for ignoring injustice, as if the refusal
marketeconomy,anditbeemneatexﬂaoak—-evenananﬂlm——forthe to acquiesce in injustice is on 2 par with being unable to accept death.
nganym.hdd‘endinglaissm-fairepﬁndplesagainstegdiuﬁanobh The natural distribution is neither just nor unjust; nor is it unjust that

jecﬁons,Fﬁedmanmadeasurprisingconcession.Heacknowledgedthat persons are born into society at some particular position, These are
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simply natural facts, What is just and unjust is the way that instita-
tions deal with these facts.”s

Rawls proposes that we deal with these facts by agreeing “to share
one another’s fate,” and “to avail [ourselves} of the accidents of nature

and social circumstance only when doing so is for the common bene-
fit " Whether or not his theory of justice ultimately succeeds, it rep-
resents the most compelling case for a more equal society that American
political philosophy has yet produced.

1. ARGUING AFFIRMATIVE ACTION

Eiseryl Bopwood did not come from an affluent family. Raised by a single
mother, she worked her way through high school, community college,
and California State University at Sacramento, She then moved to Texas
and applied to the University of Texas Law School, the best law school
in the state and one of the leading law schools in the country. Although
Hopwood had compiled a grade point average of 3.8 and did reason-
ably well on the law school admissions test (scoring in the 83rd per-
centile), she was not admitted.’

Hopwood, who is white, thought her rejection was unfair. Some of
the applicants admitted instead of her were African American and
Mexican American students who had lower college grades and test
scores than she did. The school had an affirmative action policy that
gave preference to-minority applicants. In fact, all of the minority stu-
dents with grades and test scores comparable to Hopwood’s had been

Hopwood took her case to federal court, arguing that she was a
victim of discrimination. The university replied that part of the law
school’s mission was to increase the racial and ethnic diversity of the
Texas legal profession, including not only law firms, but also the
state legislature and the courts, “Law in a civil society depends over-



